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Ev., § 78, 79, 816. But some courts make an exception in case a prima 
facie case is made out by one side, holding that it must be rebutted to 
entitle the other to a verdict. State v. Patterson, 45 Vt, 316; Heincmann 
et at. v. Heard et al., 62 N. Y., 455. The case under discussion, 
moreover, is in opposition to the rule that every ingredient of 
an offense must be set out by proper averment in an indict- 
ment. C kitty's Crim. Law, pp. 281-282; Rex v. Home, 2 Cowp., 
682, and it has been held that the legislature cannot authorize the courts 
to dispense with the allegations of material facts, thus rendering the 
statute in the case under consideration unconstitutional. People v. Ber- 
berich, 2 Parker Crim. Rep., 329; State v. Webster, 5 Halst, 293, and if 
such facts are omitted no offense is stated. Williams v. State. 42 Miss., 
328; State v. McCormick, 22 Tex., 301. 

Street Railroads — Collision — Burden of Proof. — St. John v. 
Rhode Island Company, 79 Atlantic, hoi (R. I.). — Held, that a 
driver of a vehicle, struck by a street car, has the burden of proof to 
show exercise of care by himself and negligence by the company's em- 
ployees which caused his injury. 

The case under discussion is opposed to the weight of American 
authority, which holds that under such circumstances all a plaintiff need 
show is his right to be on the tracks. Anniston Elect. Co. v. Elwell, 144 
Ala., 317, and that the defendant was negligent in the performance of its 
duty. Donohue v. Wilmington City R. R. Co., 4 Pennew. (Del.), 55; 
Goldrick v. Union R. R. Co., 20 R. I., 128, and that such negligence was 
the proximate cause of his injuries. Philbin v. Denver City Tramway 
Co., 36 Colo., 331 ; Citizens' R. R. Co. v. Marvel, 161 Ind., 506. Nor need 
the complaint set forth that the defendant's employees were acting in 
the line of their duty, but merely that the defendant by its agents negli- 
gently ran the car. Indianapolis Union R. Co. v. Waddington, 169 Ind., 
448. In some jurisdictions, however, contributory negligence must be nega- 
tived, if other averments in the complaint suggest the inference of the 
plaintiff's want of care. Robinson v. Western Pac. R. Co., 48 Cal., 409; 
Street R. Co. v. Wolthenius, 40 Ohio St., 376; Texas R. Co. v. Murphy, 
46 Texas, 306. Some states, moreover, hold that the plaintiff must aver at all 
events that he was free from contributory negligence. Potter v. Ft. Wayne, 
43 Ind. App., 427 ; Mayo v. Boston R. R. Co., 104 Mass., 137 ; Thompson 
v. Flint, 57 Mich., 300, unless the other allegations show want of negli- 
gence on his part; Indianapolis St. R. Co. v. Robinson, 2 Ind., 586, or the 
suit is for personal injuries or death, Cleveland R. Co. v. Wisehart, 
161 Ind., 208, and in one state failure to allege want of contributory 
negligence may be cured by verdict, Gerke v. Fancher, 158 111., 375 ; 
Chicago R. Co. v. Hazzard, 26 111., 373; and other states, although they 
require contributory negligence to be negatived, do not require want of 
it to be alleged when the additional facts do not suggest it. Brockett v. 
Fair Haven R. Co., 73 Conn., 428; Michigan So. R. Co. v. Lautz, 29 
Ind., 528. 



